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X TRADING, INC., dba
CARE PRODUCTS, INC., a
on corporatlon;

12 1 Petitioners,

4| -LOOPS LLC., a Delaware limited liability
15|
Respondent,
16
17
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‘Pursuant to Trademark Rule §2.127, bé

DBTATES PATENT AND TR
BEORE THE TRADEMARK TRIAL AND A

MOTION

CANCELLATION

77/090, 43¢

OFFICE
EAL BOARD

.- Cancellation No. 92051757

MOTION TO REINSTATE AND
PROCEED WITH CANCELLATION
PROCEEDING

Mark: "Designed for Prison Safety"
Reg. No: 3,424,838
Reg. Date: May 6, 2008

Mark: Trade Dress - Flexbrush Toothbrush
Reg. No: 3,430,304
Reg. Date: May 20, 2008

Mark: Trade Dress - Flexbrush Toothbrush

Reg. No: 3,430,305

Reg. Date: May 20, 2008 OO
02-02-2010

” US. Patent & THOC/TH Mail Repl 3¢ 40"
er heseby moves t0 reinstate and proceed with this

On January 4, 2010 this proceeding was suspended pending;fﬂx'q final outcome of a civil action

RICK KLINGBELL, PC
520 SW Sixth Avenue
Suite 950 -

-!’w 1 MOTION TO REINSTATE ANRPROCEED WITH CANCELLATION PROCEEDING

Poriland OR 97204
Ph: 503.473.8565

© P 503-546-0598
email: rick@klingbe




4 : rties. Loops, LLC et al. v. Phoenix Trading, Inc. et al., WDWA case 2:08-cv-01064
2 se.") The initial claims filed in the Loops case stated claims for trademark
3 hﬂi’ingement (Klingbeil dec., para. 2,‘Ex. "2"). The trademark infringement claims have now been
4. | dismissed by the Loops plaintiffs. (Klingbeil dec., para. 3, Ex. "1").
5. Trademark Rule §2.117(a) provides for suspension of proceedings whenever the parties to those
6 | proceedings are involved in a civil action that may have a bearing on the case. Because the Loops
7 case:no longer states claims (or defenses) for trademark infringement, and because the validity of the
“:8 . tmdéﬁmrks are no longer at issue in the Loops case, there exists no potential that the civil action will
9. “have mybearmg on the subject matter of this Cancellation Action. Accordingly, no basis for
10 mpmon exists under Trademark Rule §2.117(a), and this matter should be reinstated.
L 5 DATED: January 27,2010,
A
B RICK KLINGBEIL, PC
4 f W
TH E Rick Klingbeil, OSB #933326
| of Attorneys for Petitioner
16
17
18]
20|
25 :
Page 2 - MOTION TO REINSTATE ANR.PROCEED WITH CANCELLATION PROCEEDING
Lo foarroy 3‘2'(1)‘ 3‘:; gnxthAvemle
Portland OR 97204
Ph: 503.473.8565
Fx: 503:546-0598

email: ri W
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| DATED: January 27, 2010.

CERTIFICATE OF MAILING AND SERVICE

fy that on January 27, 2010, the foregoing MOTION TO REINSTATE AND

| PROCEED WITH CANCELLATION PROCEEDING was mailed to:

Linda Skoro, Interlocutory Attorney

United States Trademark Trial and Appeal Board
Commissioner for Trademarks

P.O. Box 1451

Alexandria, VA 22313-1451.

I further certify that a true and correct copy of the foregoing MOTION TO REINSTATE AND

‘PROCEED WITH CANCELLATION PROCEEDING was served on the following attorneys,

| known to me to be counsel of record for Loops, Inc., in a sealed envelope, and by email to the email

: aﬁdresaes shown below:

“William R Kiendl Robert Mark Steele

- LEE SMART HERRON + STEELE
701 PIKE ST, STE 1800 350 10TH AVE STE 880
ONE CONVENTION PL. SAN DIEGO, CA 92101
SEATTLE, WA 98101-3929 rsteele@herronsteele.com
‘wrk@leesmart.com
Kari Moyer-Henry

Timothy W. Fitzwilliam

LEWIS KOHN & FITZWILLIAM LLP
210935 Vista Sorrento Parkway, Suite 370
San Diego, CA 92130
tfitzwilliam@lewiskohn.com
“kmoyerhenry@lewiskohn.com

RICK KLINGBEIL, PC

Riék Klingbeil, OSB #933326
of Attorneys for Petitioner

age 3 MOTION TO REINSTATE AND PROCEED WITH CANCELLATION PROCEEDING

RICK KLINGBEIL, PC
520 SW Sixzth Avenue
Suite 950

Pordand OR 97204

Ph: 503.473.8565 I
Fx: 503-546-0398 '
omail: rick@klingbeil-law.com
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| LOOPS LLC., a Delaware limited liability
14
15

16 |
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18
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21
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EXNE

| PHOENIX TRADING, INC., dba

10 | AMERCARE PRODUCTS, INC., a

Washington corporation;
Petitioners,

V.

corporation,

Respondent,

Reinstate and Proceed with Cancellation Proceeding.

CANCELLATION

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation No. 92051757

DECLARATION OF RICK KLINGBEIL
IN SUPPORT OF MOTION TO
REINSTATE AND PROCEED WITH
CANCELLATION PROCEEDING

Mark: "Designed for Prison Safety"
Reg. No: 3,424,838
Reg. Date: May 6, 2008

Mark: Trade Dress - Flexbrush Toothbrush
Reg. No: 3,430,304
Reg. Date: May 20, 2008

Mark: Trade Dress - Flexbrush Toothbrush
Reg. No: 3,430,305
Reg. Date: May 20, 2008

DECLARATION

1, Rick Klingbeil, make this declaration in support of Phoenix Trading, Inc.'s Motion to

1. I am a competent adult, one of movant's counsel in this case, and make this declaration

RICK KLINGBEIL, PC
520 SW Sixth Avenue
Suite 950

Portland OR 97204

Ph: 503.473.8565

Fx: 503-546-0598
email: rick@Kklingbeil-law.com

e
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o facts and circumstances known to me, or, where indicated based on information and]belief.

. 2. The initial Complaint filed in the Western District of Washington in the case entitled

gops, LLC et al. v. Phoenix Trading, Inc. et al., Case No. 2:08-cv-1064 RSM ("Loops case™)

mchlded a "Second Claim for Relief" for Trademark and Trade Dress Infringement. A true and correct

copy of the Complaint is attached as Exhibit "2".

3 After Amercare filed a Motion for Summary Judgment attacking the viability and

5 enforceability of the Trademark and Trade Dress at issue in this case, the Loops plaintiffs voluntarily
dlsmlmed their Second Claim for Relief, removing the viability or enforceability of trademarks / trade

| dmss (now at issue in this Cancellation Proceeding) from any detgermination in the Loops case.

4, At the deposition taken of Mr. Steven Kayser, president and owner of the Loops

| companies, taken on November 5, 2009 counsel for Loops confirmed that the Second Claim for relief
1 bad ‘been dismissed from the Loops case. The attached Exhibit "1" is a true and correct copy of
ielevmt pages excerpted from that deposition. The relevant passage has been highlighted. (See,

- Exhibit "1," page 5 of 8).

I declare under penalty of perjury, and pursuant to the provisions of 28 U.S.C. §1746 that the

foregoing is true and correct.

RigK Klingbeil

Executed on: January 27, 2010.

b 2 - DPECLARATION OF RICK KLINGBEIL IN SUPPORT OF MOTION TO REINSTATE AND

RICK KLINGBEIL, PC
520 SW Sixth Avenus
Suite 950

Portland OR 97204

Ph: 503.473.8565

Px: 503-546-0598

 email:rick@Hingbsiblaweom |
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WESTERN DISTRICY OF WASNINGTON
AT SEATTLE

10098, LIC, a Delaware
limited liability company,
10098 TFLEXBRUSH, LIC, a
Delaware limited liability
company,

Plaintift(s),

CVO8-1064R3M

vs.

PHOBMIX TRADING, INC., dba
MIEACARE FRODUCTS, INC., a
Mashington corporation; WENDY
HEMMING, an individual;
JEFTREY R. MEMMING, an
individual; R&lL INDUSTRIAL, a
business of unknown
formation; and DOES 1 through
$0, inclusive,

- NS NasF T N N s NP N T N W T Yl TP T it Nmsl Nt

Defendant (s) .

VIDEOTAPED DEPOSITION UPOH ORAL EXMMINATION OF
STEVEN KAYSER

8:47 AM.
ROVEMBER S, 2009
701 PIKE STREET, SUITE 1800
SEATTLE, WASNINGTOM

REPORTED BY: MARY L. GREEN, CCR 2381

Yomaguehi Obion & Video * www,

yompeporiing.com
520 Pils Sunst, Subte 1338, ugm- 1 (300) 8306873
Phoenix, Inc. v. Loops, LLC - Petition to Cancel Exhibit "1"
Cancellation No. 92051757 Motion to Reinstate
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G e 3000X6) LOOPS, LLC; November 5, 3000

3 APPEARANCTES
2 FOR TNE PIAINTIFF(S):

3 Robext M. Steele
Nerxon & Steele

¢ 350 Tenth Avenue, Buite 880
San Diego, CA 92101

$ (639) 233-4122

Rstesliefherronsteele.com
FOR THE DEFENOART (3):
Rick Kiingbeil

¢ Law Offices of Rick Klingbeil
320 8.%. Sixth Street, Suite %50
’ Portland, OR 97204
(503) ¢73-8%05
10 Rick@klingbeil-law.com

1] ALSO PARSENT: Ed Burke, Videographer
Gloria Kayser

Yomngnehi Obion hinngie & Video * werw.yom
: o 530 Pl Bulds 1330, A ® m&&d’! * 1 (900) 3314973
Page 2 0f8 Phoentx, Inc. v. Loops, LLC - Petition to Cancel Exhibit "1"

Cancellation No. 92051757 Motion to Reinstate
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3
1 INDEX
2
3 EXNMIMATION BY: PAGE (B)
¢
§ MR. KLINGBEIL S
¢
7
s}
9] EXNIBITS FPOR IDENTIFICATION PAGE
10
i1 1 May 5, 2009, letter to Stewart 21
1 Distribution from Steven L. Kayser;
13 Ressller License Agreement;
14 Confidentiality and Nondisclosure
1s Agresments

Obien Reposting & Vides * www.y i

m&mmsm WA 18 * * 1 (900) 8344973
Page 3 of 8 Phoenix, Inc. v. Loops, LLC - Petiion fo &ancel Exhibit "{"
Cancellation No. 92051757 Motion td Reinstate




3 STATTLE, WASNINGTON; THURSOAY, WOVEMBER 5, 2009

2 92:00 A.M.

3 OO ==

¢

s THE VIDEOGAAPNER: Nere begins volume 1,

¢ | videotape mumber 1 in the deposition of Steven Kayser

7| 4in the matter of Loops, LLC, et al. Plaintiffs, versus ‘
$ | Phoenix Trading, Incorporated, et al., Defendants, in }
9] the US District Court, Western District of Washington ‘
10 | at Seattle, Case Muwber CVOS-1064R0NM.

n Today's date is November 3, 2009, and the time

121 om the video monitor is 8:47 a.m. The videc operator

13 | today is Ed Burke contracted by Yamaguchi Obien Mangio

L of Seattle, Washington. This video deposition is

3

taking place at 701 Pike Street, Suite 1800, Seattle,
16 | washington, and vas noticed by the firm Rick Klingbeil,
17 ] pC, for the defendant, and if counsel could pleass

1 | woice identify yourselves and state whom you represent

19 | starting to my right. , ;
20 MR. KLINGBEIL: Rick Klingbeil here for

3 the defendants.

2 MR. STEELE: Bob Steele for plaintiffs.

3 THE VIDEOGRAPHER: And the couxt 1
24 | reporter today is Mary Gresn of Yamaguchi Obien Mangio,

33 | and please swear in the witmess.

Yomaguchi Obien hinngie & Voboo * www, w
4 » 530 P Swent, Subts tm.mm a-éw 1 809y 8487
Paged of 8 Phoenix, Inc. v. Loops, LLC - Petition to Cancel Exhibit "1*

Cancellation No. 92051757 Motion to Reinstate
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Page 50f8

30(b)X6) LOOPS, LLC; November 3, 2009

STEVEN KRYSER

sworn as a witness by the Notary Public,

testified as follows:

EXAMINATION
BY MR. KLINGBEIL:
Q. Mr, Kayser, I'm going to take actually two
depositions of you. The first you have been brought i
forward as the person with the most knowledge at Loops, ‘
LLC, and Loops Flexbrush, LLC, on the issuance of
licensing of the technology at issue in this lawsuit.
The second will be just a general deposition of you as
a witness in this case.

So I will begin with the 30(b) (6) person most

Yamaguchi Obien Mangio Reporting & Video * www.yomreporting.com
520 Pike Street, Suite 1320, Seattle, WA 98101 * (206) 622-6875 * 1 (300) 831-6973
Phoenix, Inc. v. Loops, LLC - Petition to Cancel Exhibit "1"

Cancellation No. 92051757 Motion to|Reinstate
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3
3 Q. And just to make sure I'm clear, is it fair to

21 say that the type of licensing -~ or type of reseller

3] agreement that we marked as Exhibit 1 is the only type
4] of written agreement to your understanding that you had
$ | with any reseller of the Loops Flexbrush?

¢ | A. Yes.

7 MR. KLINGBEIL: That's all I have for

¢] the J0(b)(6). Why don't we take a short break and then
9] we'll get into the main deposition.

10 THE VIDBOGRAPNER: Going off recoxd.

11 ] The time is 9:34.

12 (Deposition concluded at 9:34 a.m.)

13 (Signature was reserved.)

Yemaguchi Obion hangie Reporting & Vides ¢ www. ¥
, : mm:mwtmmmm-mgngnmm
Page6of8 Phoenix, Inc. v. Loops, LLC - Petition to Cancel Exhibit "1*
‘ Canceliation No. 92051757 Motion to Reinstate
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1 CORRBCTION & SIMTVS Mo
2 A8: LOOFS v. MIORNIX TRADING)
3} mmm: s, 2000
. Reported By: Mazy L. Green
3| Wevesber'3, 2603, 4nd the sama is trve sad socurate encept fhe
‘ sny changes and/es cerrections, if any, as fellows:
3 PAOE/LING CORRSCTION REASON
]
]
20
11
12
13
3¢
1$ }
16
17
1 |
;
20 [ 4
"
Signed at . Washington, on this
" date: . ‘
|

Yamoguahi Obben bisngie & Vides * wwrw ing com
X mmmmtmm'WMs
Page 7 0f8 Phoenix, Inc. v. Loops, LLC - Petition to Cancel Exhibit "1*

Cancellation No. 92051757 Motion to Reinstate
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306} LOORS, LAE: Movenbes 5, 2000

41
3 ARECRTSA 'S CEATIFICMS
2
3 I, NRRY L. OREENM, the wadersigned Carxtified Coust
4 Reporter and Netary Public, de heredby cextity:
] That the swern testimony and/er precesdings, a transcript

of which is attached, was given before me at the time and

7 place stated therein; that any and/er all witaess(es) were

L] duly sworn to teatify te the truth; that the sworn testimony
L and/ox procesdings wese by me stenagraphically recorded and
10 tzanscrided under my supervision, to the best of my ability;
13 that the feregoing transcript comtains a full, true, and

12 accurats recerd of all the sworn testimeny and/or precesdings
13 given and eccurring at the time and place stated in the

14 tsanscript; that I am in no way related to any party to the
18 matter, nor to any coumsel, noxr do I have any financial

16 interest ia the event of the causs,

17 WITHESS MY NAND, SEAL, NMD DIGITAL SIGMATURE this 10th
1 ] day of Nevember, 2009.

an MARY L. OREEN

Ceartified Couxt Repocrter, #2981

22 Motary Public in and for the Stats of Washingten,

fesiding ia Sanchemish County. Ceosmission supires 4-4-2013.

23 mgreenlyomreporting.com
2¢ Click Link to Vesify Signature:

28 (Httpst//digitalid,. verisign.com/services/cliont/index.html)

Yameguchi Obben Mangie & Voo * worw 3
Y mmmwnmm' * 1 (000) 8336473
PageBof 8 Phoenix, Inc. v. Loops, LLC - Petition to Cancel Exhibit "1*

Cancellation No. 92051757 Motion to Reinstate
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2

gl of business in Furndule, Washingscn.

ALLEGATIONS REGARBING PARTIES
Ploinif LOOPS, LI is & Deleware limites tichitity company with ie principel

Phelniiéf LOOPS PLEXBRUSH, LLC is & Delaware Smbted Nebility compasty

Phoenix, inc. v. Loops, LLC -

ancel Exhlblt"‘Z"
Cancellation No. 92051757

Motiomto Reinstate




© 3 SYRVEN L KAYSER is s individusl residing in Fumdsle, Washinghen and
00 1o e presiunt, the managing member snd mujarity ownsr of LOOPS, LLC and LOGPS
4 Defntent PROBNIX TRADING BNC. dbe AMSRCARE PRODUCTS, BNC.,
Jupen infvation and belled, is « Washington coapossition deing business within and with its
el plecs of buniness in Seotits, Washington (heveinafier “AMERCARE").
S.  Defméant WENDY NEMMING, wpen infoomation and belief, is e Individual
g in Seatile, Washingsen and sieo the prosident, o shearbialer, and the registorsd agant
.  PHIOBIIX TRADING INC.
6.  Dehabnt JEFFREY R. HEMMING, wpen infmstion snd belisf, is o
i sesiding in Seattls, Washington and siee ths vioo-presidont, socsstary, ¢ divester shd
o of PHOBIMIX TRADING, BNC.
2 Defondent HAL DNDUSTRIAL, upen information end belief, is & business of
ovigin, doing businsss within and with Nis peinsipel placs of business in Seattle,
owned and eperaind by Defndant PHOBNIX TRADING INC. Sba AMBRCARE
SRODUCTS. The U.S. agent for BAL INDUSTRIAL is Defondest WIND'Y HEMMING.
8.  The twe names, conduct and capecities of the defamdants sued herein as DOBS |
30 sos prosenily wikmown snd tharefore are sued by such fictisions names. PlaintfY
il lnotads the DOB defondants’ tros names snd capacities when assertained. On inbamstion
oot belled, onch fictitiously namsed defondant is responsible jn soms manner, including, ivter
olts, & putners or offilieted eniies, for the condwot sllaged harsin and for the dunages
by plaintith.
$.  On infoometion snd bolief and besed thavecn, ot all thmes moutioned in all the
tamess of aclion alleged hesein, sach and every Sofimduni was the. agont, repussenintive, 1
ssntrolling pesty, or smgloyes of each and overy othur dofndant, snd in deing the |
J0iogs alinged in the suuses of actien steted hereln, each and svery delmdent was ssting within

EB 23 oo wowaowmmw

b
:.wavi‘*

gasmry

E %&w; _ K AND TRADS OO A5 e, < Puctis Oluvsivse how Biens

MAEART; UVWFAIR COMPETITION: FRARD; PO G G ion Sgs - I00 M Surnas - Baamls A0OA -
IRICYIVE RELIEF AMD DAMAOES - 2 N SAMLINNE - Nl Bon SFEEHIIN - Ban

PAEAN

3

Page 2 of 2 Phoenix, Inc. v. Loops, LLC - Petition to Cancel Exhibit "2"
Cancellation No. 92051757 Motioq to Reinstate




% - ooune and svape of b agency, mpvessntation, sfiilisiion, sontrel or amploymment and was
 with the ssnsent, pesmilesion, or suthasination of s other defndants.
JURMBACTION AND VREMUE

10.  This Court hes juriafiotion passusnt 0o Dol 20 U.S.C. §1338(s) and 38 USIC.
41531 beosuoe thie is wn astion arising wnder the patent Jows of the Unlied Siatee and under
oethen 4340) of he Lanham Ast, 15 U.S.C. § 1135(a), 50 this is an sotien for wrads drose snd
JOndomat: inbingsaent. This Court sioe has juriodiotion of the sction wnier 28 US.C. § 1322
319 Gnen is divessy of citiosnship botwesn G pustivs, snd the amount in controvessy encosds
o sum of soventy five thousend dollers ($75000.00).
11, The United Siates Distriot Court for e Wesiemn Distsiet of Washingtea is the
ge vomse for thie astion in sccordemce with 38 US.C. §1991 and §1400(0), smeng
0 Defondents e duing business snd have commiried aots of infiingement within the
oo Diowit of Washingson.
| COMMON PACTUAL ALLEGATIONS
12, Phiniiff LOOPS LLC designs, menufoctures, mevbots and solls s vasiety of ool
produsis peinsipally designed for uoe by privon papulniions in corvectional fhoilieiee,
¢ Pioss Loops Salbty Demtal Ploss, US. Putent Ne. 6,371,133 B1. Ploes Loops see
upsiabie, making the product isss dengereus for wes by prisoness. The product was designed
Jon gpoovent peioon inmetes Sem herming other inmetes and corvectionsl offieers. Regudur sicing
E ) aplon dontel foes is & major weapen in the hends of pricsn inmetes and is grnerally banend
:;,'fhmwuh*mmuﬂnhdlusammdumn
wuterial to sscape and alve wee a5 & gamsting-type devies to strungle ather inmetes and

i sfficere.

13. Peintiff LOOPS L1C's Fless Losps Sabbly Dental Floss was designed 1o be
for praper asel care by inmetes and 1o eliminate sndoty concerns for its usags s o tooth
daviss by inmates. This product is vaique and widdly used by comvestionsl facitisies

| JEE N
v i M [ ] 43
¢ AT FOR PATENT DIFRRIONMENT,

B e B e

A ARER

: JCTIVE RELIEF AMD DAMACES - 3 N, SOLIDLITNE - Wt Puor SFT.E0LT908 - ax JLEDL0M
Pagedof 35 Phoenix, Inc. v. Loops, LLC - Petition to Cancel Exhibit"2"

Cancellation No. 92051757 Motion'to Reinstate




wut the U.S. and Js prefowed for insnte ues over raguier shiing and nylen dantet floss of
4.  Phiniff LOOPS LLC is the owner and ssaignes of soversi patonts and
s saseoiuted with & Pose Loope snd Leage Phuhrush and selated produess.
1S.  Pebwiff LOOPS PLEXBRUSN, LLC shee designs, munuthotures and sells o
warlaty of svsl hygions produsts principeity designed for wee in cowesiionel Acilities, inciuding
190 Loaps Piutirush Saftty Tootbrash snd other produces related 0 s toothbrush incheding
| ) toothbrush hoddors. The Loops Plendouch tosthbruh, U.S. Patent No. 7,334,206 B3, s
_ in that & wes Sesigned with & flexibie handie and femibie mateviele and other faatures b0
190 500l in the priven cuviromment for the safity of poisen tnanetes and comectional officus.
1900 Loags Phutheush was oio Gesignad o enshie prison lamstes 0o maduinin proper erel health
gwe whils incsrcorand, withowt being weed o5 & wespon. Raguier toethboushes in the
otionsl cavivenment 08 & mejoc weapen in the hands of prisen iemetes 3¢ they caa be
| iste stsbbing and sleshing doviess. Reguier 1osthboush hodders are Hoowiss weapons
o e same pevecn.
16.  Plalnifl's Loops Pinchrush and related Sexide toothboush hobdess chiminete
safity converns snd ave weed by meny US. corvectionsl facllithes o & substitwie for
tothoushes and other relatod produsis sueh s these sold by AMBRCARE. Fer
he Now Yeck Clty Depariment of Comeotions (eesafier "NYC-DOC™) purcheosd
"R Loops Plevbrush tootibovshos o & subotiinte and saplacement for the reguler totibrushios
8 by AMERCARE whe provieusly hed & eontract with the Mow Yerk Clty Dapertment of
Adminiswstive Services (horesher “NYC-DCAS™) A the sale of reguler

B oo wowawww

17.  STEVEN L. KAYSER ("KAYEER™) is the inventor of the Leops Plebrush ns ‘
08 ofher inventions instading e Soxibls twotibrach holder. KAYSER assigned the ]
 off oo inventions 0 LOOPS L1LC.

SEESLYSEIRETEE .

*
o g*“‘" MARE AND TRADS DRSNS L. S, ~Sudlils Hurttorast Law SFiees
VD RELIEF AMD DAMADES - 4 W JRLIOLIN - Wit Bowe SPRIBATIN - Pam

PR 4128 Phoenx, Inc. v. Loops, LLC - Petition to Cancel Exhibit 2"
. G Cancellation No. 92051757 Motion to Reinstate




1. On April 16, 2000, e U8 Putent & Tradomask Office lesusd Putent No.
IN,133 B4 19 LOOPS LLC ttied “VARIABLE GAUGR TOOTN-PLOSSING LOOPS™ for
19.  On Angest 18, 3004, LOOPS LLC submined an application for a Unility Pasent
e & Seuitts hendle tootbuush to e US. Potent & Tvedomerk Offics, Agplieation Mo.
500,822, iied "TOOTHBRUSH AND METIHODS OF MAKING AND USING SAMS.”
0. Ou Angast 18, 2004, LOOPS LLC submitied an syplication for ¢ ademerk for
e LOOMS FLEXBRUSK to the US. ot & Trodomak Offios, Application No.
3. Ou December 29, 2004, STEVEN L. KAYSER assigned the Pateat Appitestisn
404 vention Sor “TOOTIBRUSH AND METHODS OP MAKING AND USING SAME" 10
L.

2. Ou Jeswary 3, 2005, e US. Patent & Tradomark Offioe fowwnd & Notios iof
o of Assigument ovidencing KAYSER's assigrasent to LOOPS LLC.

"""" 23.  Ou October 4, 3005, the trademerk “LOOPE PLEXBRANN" was first publiohied
55 in the Offlal Gurons by the LS. Patent & Trademark Offes.

81 30 OnNovewher 23, 2005, LOOPS LLC engaged in the flest vos in eommerce of
¥ S wetemut “LOOPS PLEXBRUSH" wilising $ radumark on the product, peckeging.

convapendence, ondering and sales docwments.
25.  On Nevember 30, 2005, LOOPS LLC snd LOOPS FLEXBRUSH, LIC

08 in Bhe fievt woe in commercs of the Wademerk “DESIGIED POR PRISON SAPETY,”

@ wndnnak on G packaging, muskoting, corsepondonce, endring and solos

i for the Ploss Loaps and Loope Fleheush producis.

PROENIX TRADING, INC. dbe AMERCARE PRODUCTS, INC. HEMMBIC
4 het he owned AMERCARE PRODUCTS, INC. and provided peoduces o

i - 5. 0.« e Bhardnonas Low Sheee
T SAPAIR CORUTITICN: PRAVD:; 4000 Ons Comanton S - 100 0 Sraes- Suife AN, m
: ”WM-I W WAING S Srae SRANING - oa

H2“
to Reinstate

Phoenix, Inc. v. Loops, LLC - Petition to Cancel Exhibit|
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BAC, sammaly Fioss Loops Sulbty Dusiel Floss, US. Putest No. 371,133 BI, whish she

st o8 Loaps Phavhoush tootibouches.

5 -
iy Dental Pioss for AMEBRCARE. Prom Jesuary 36, 2006 hoough Jemuary 23, 2097,

dmwmmmwm“wmxm
. 6.771,130 Bl, Other Patonts Pending.” Alve, with anch eolur of Floss Loops predust

Soliies. EMMIN roquontsd peios quotstions fr prudusts wid by LOOPS

was fic eone of AMBRCARE's customers. EHIBRENNG sleo requeniad samples of
sold by LOOPE 1LC mad LOOPS FLAXBRUSI, LLC be sent 0 her stentionl &t
Weodlavills, Washington adivess, inchuling the Ploss Loops Safvey Deninl

37, On Jewewry 13, 3006, &t e requent of NEMMEING, KAYSER shipped (40
0 campies of ol praducis soid by LOOPS LLC and LOOPS FLEXBRUSH LLC
¥ioes Loops Selrty Dental Pioss snd Loaps Plasbrash Toothboushes in both 3° and
sinss. The Loops Pinfivwsh Toothbeushos wave shipged In eviginel factery paskaging
insiaded ‘putents pending” snd "LOOPS FLEXBRUSI" marks on both the
hos and pecinging. The Floss Lasgs Seity Demtal Pess was chipped in ovighuel
which inoluded horeen the U.S. Patent No. 6,371,133 BI and the wosling “oier

2. On Jammery 24, 2006, HEMMING sontacied LOOPS LLL 0 order Ploss Leags

40 eudored on sl () separste aceasions Ploss Loaps Safbty Dentel Pless. With ench

® AMERCARE, Gare wore incioded masheting sestesisls, soler photegraghe and
of Loops Piadbrush toothbvushes. Purher, on December 7, 2006, the Plexitde
oh Modder was fisst uood in conmmerce snd AMBRCARS wes sies provided sumpies,
peting aateviols and aster photagrophs of the peodect with thelr Flose Losps cndess.

39, On Pebsuary 23, 2006, the US. Patunt & Trademark Office flest publiched the
Putent sppiicstion for fenibls handle toothbruch Putent Agpliomion Ne. 193,012,

. s« Sl Sistrnst b Gliues

S0t P S« S AN o
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“TOOTIBRUEN AND METHODS OF MAKMNG AND USING SAME" in i
jinl Ounmotte. |

30.  On Ddurch 3, 3004, LOOPS FLEXBRUSH, LLC sngaged in the fisst use of the
SORFLEXBRLN ademark for 1 3° slue Loaps Flenboush twetbrush.
3. On Augest 9, 3006 LOOPS PLEXBORNRN LLC began deing business with the
SOPC-DOC. That agency bagen puschasing PhintifPs Losps Paboush toothbeushes for use by
5 fomates on an invinstion 4o bid basis and levesd svdus heresn 0 Plubuiff appronimately
Wy we ® Goos meathe. On Angust 9, 3008, e NYC-DOC pusciared 94400 Loope
Mt tovhbrusher. Betwosn August 9, 3006 and June 6, 3007, She NYC-DOC purshased
32 On Augast 15, 2006, LOOPS PLEXBRAUSH, LLC engaged in the fiset wee in

of & undemek LOOPS MBS-PLEXBRAUSH for the 3* sles Loops Fladrui,
80 Uademark on the paskaging, merkesing, endwing end seles documsents. |
30.  Ou Angust 22, 3006, LOOPS LLC svbuitind an sgylication for s tmdemerk for
B LOOPS FLIDRUSH TOOTHBRUSH NOLDER te the U.S. Patent & Trademark Offiée,
el Mo, 70957851,
34 OnSayeember 19, 2006, the U.S. Putent & Trademark Offics iawwed s Corificate
of Boghouuiion for the Gedemark “LOOPS FLEXBRASH" in e Principel Regieter,

) Mo, 3.146,009.
. 35, On Seganber 36, 2004, LOORS LLC sbesittod a0 application for & raderaiek
60 e LOOPS MAN-FLEXBRUSH 1o the U.S. Patont & Trndemask Ofics, Applisation No.

.

3.  On November 38, 2006, the NYC-DOC iesued hs seoond puschase order|to
3PS PLEXBRUSH LLC Siw 87,264 of the Loops Plentoush teethbrushes.

37.  On Jeswary 12, 3007, LOOPS LLC svbmitied an agplisstion for o Unility Putent
e o Belbls mothrush hedder 10 the U.S. Potant & Tradumark Ofies, Agpliostion No.

L ol ' "
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D8 OF MAKING SAME."

38 OnJemery 13, 3007, HEMMING somtested LOOPS LLC to plocs whes wmed
00000 be AMBRCARE's last eoder for Flass Loope Saivty Dentel Floss. IKEMMING lndisted
Bor intwrest In solling btk e Floes Loops Sulsty Demtsd Plosw nd Loops Flubowsh
ihowhes. HEMMENG soquesied thet LOOPS 11C and LOONS PLEXBRUSH, LLC give
8 ony snd ot eonisasts LOOPS LAC snd LOOPS PLIDCIRASH, LLC had for the
«mm»um-.—.mm“mmu
S PLEXERANI, LLC swpplying e product 1o AMBRCARE. On bebalf of LOOIS

SAL snd LOOPS PLEXERUSH, LLC, KAYSUR sefused HEMMIND"S request.
39.  On Jumery 24, 3087, LOOPS LLC svheuitiod n apyiivasion for the wrodimerk
D FOR PRISON SAPETY" o the US. Pasent & Toadumask Offfcs, Sevied Me. 77-

. Ou janeery 34, 2007, LOOPS FLEXBRASH LLC seseived & coll Sem Mickells
Doy bem e HYC-DCAS roquesting the matoriel compochion of the flenibls handie Losps
2 dresibing the mesasiel somposition for the Losps Menbrash.

41.  On Seeary 36, 2007, LOOPS LLC pesonally delivered what tumed out 1o be
e ot cder of Ploss Loops Sabty Dentsl Ploss to AMBRCARE. KAYSER mat wih
| NG passonally, HENMMING asked fir adiitions samples of Loope Flonhoushes in 3*
Seid 4.25° sines snd Plexible Tostbrwsh Siodiers. IEMMING agaln roquested that LOOKS
LC snd LOOPS FLEXBRAMSN, LLC pive AMERCARE sny sad sl esatucts LOOPS LLC
# LOPS FLAXBRUSH, LLC had for the sele of hees poadusts 0 aliow AMEBRCARE
s contraois with LOOPS LLC and LOOPS PLEXBOASH, LLC sugplying the
5 AMERCARS. MEMMENG spesificalty raquested that LOOPS PLEXBRUSH, LLC

EALEEE EENER XX RS KWWK
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ve AMBRCARS the New York Chy coatrests fir the sde of the Loops Flewhroshes.
on bebalf of LOOPS PLIDCBRUSH, L1.C aguin refsad MEMMDIO's request ‘
4. On Jomuery 30, 3007, Micholle MsCoy of the NYC-DCAS o-miniled & raquest 1o ‘
’ PLEXBRISH, LLC for sampies of the Loaps Plaxbewsh boing purchased ot thet thne ‘
¥ @ NYC-DOC. LOOPS PLEXBRUSH, LiC swm tm somples of the 425" Lagge
) ) 40 NYC-DCAS thet same duy. The ton sumples were shipped in oviginal peckaging
he Loage Flndvash wedemark sppoming on e Sask of sosh tsothbruch and on the
pachaging shng with he wesding “petent ponding” on oach package. The wademark
puod Por Prison Salety” slee appeaved on soch eviginad package.
4. Ou Pebruary 7, 3007, LOOPS FLEXBRUSH, LLC set AMERCARE, o the
of MEMGMING, one 0ass of 48 pisess of Loaps Fianboush cumples of both 3° and 435"
and & partisl case of Lospe Flubrush Tosthboush Noldess with price quotations. AN
of 80 Loops Piasbvush totbrashes wese sont in esighnel packaging beacing the
Plesbrush wademerk, the “Designed Ror Prison Sefaty” wodemask snd othor teadonsarhs
s addiion » “posent poading” on cach pecitage. The Loaps Phenbensh adomerk sppeared in
ttiaring on he bask of each toolbewsd. The Loops Phuciie Tootbush Moldurs
hed e wording “Patent Pending” and e “Loops Fianibls Tootbrush Hobder”
hweon. The 3° Loops Flaxbrush toothbrushes had the “Loops Mink-Plaxbeush”
& on the original packaging and the “Locps Pludhrusl” wademark on the bock of sach

4.  Ou Maxch §, 2007, the NYC-DOC issusd its thisé puschese order b0 LOOPS

XBRUSH, LLC for 24,000 of s Locps Findbeush toohhvashes.
45.  On Mush 2), 2007, he webumark “LOOPS FLIXERUSH TOOTHBRUSH
wes fiest publivhed in the Officiel Ganstis by the US. Patent & Trademark Office ;

BLTELEIBIEZBEEESD wevevsvw- O

Mo, 70957891,
BIPLANST FOR PATENT IFRSIORMINT, .
TNNMARE VD TRADE D008 [ YR Sr— "
b MY, MPAR COMPEYTTION: FRAVD; 000 Qs Coentun S - 100 P Suwas - Suuy WA,
DINRICTIVE RELIIF AMD DAMAGES - 9 A SOLOPEINNG - T Poue 090043900 - P
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46.  OnDiassh 30, 2009, mmuzm.un—um
S squesting sdiidionst infoomation mgarding s matwiel compeshion of the Lesge
. mmmmmmummuw
kwmw-uuunuummm
i mwmmwm

47 On Agrll 4, 3007, e NYC-DOC lososd s Sousth purshase crder 1o LOOPS
3, LLC for 24,400 of the Locps Ponbush tsothbwushes.

40.  On Ageil 12, 2007, LOOPS PLEXBRANI, LLC sessived an lnvitation o Bid
NYC-DCAS. Jam 3 of the Invitstion %0 Did provided the pradust specifiontions of fhe
 Powbowsh which LOOPS PLEXBRUSH, LLC hed provieusty sent to the NYC-DCAS ot
e oqment of the NYC-DCAS. The Invisation to Did was for & 39 month controct frerm Augint
B 2007 Suwsugh Movember 29, 2010. The Invitation o Bid sefteved ts the manuficiurer a8
"Lotps Ptk or Byual™ and e brand os “Loops Planbowsh IPBI02 or oquel.” The
phon 4o D4 roquived » manuiiotusar’s suthocisation.

@®. On Agell 23, 3007, HEMMING coniacied LOORNS FLEXBRUSH, LLC.

MIMGING sepresenied that NYC-DCAS weed AMBRCARE for ol ioolbeuch andors in fhe
9ot wadl LOOPS PLEXBRUSH, LLC stasted % sepply the Loaps Phuibeushes. HEMMING

é hor displsssurs with LOOPS PLEXBRUSH, LLC for net giving her the NYIC-
bulvast. ,

30 On information snd belief, in the hast wosk of Ageil 2007, AMERCARE
fowr (6 samples of theiv counterfilt and inftinging Loeps Fiahewsh tooiibrush to
$ Sr e Invitation %o Bid S e Locgs Piondbeuwsh. AMERCARE bid the Loogs
: teolbboush contvast of & prics of $7.32 per Sonen tosthboushes, which was 43 peromt

hmm»mmm-&um The conivact infeemetion
ee whtheld fom LOOPS PLEXBOUNNS, LLC and LOOPS PLEXBRUSH, LLC did et

7!?‘1?!!!95“’9’3?ﬁﬁﬁﬁﬁﬁﬁﬁ$m@@f

K AND TRADS BN (R —rey
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fipsover s infoemation st Jully 25, 3007 whes Go dusuments were prodused o LOOPS
REORINN, LLC o0 & somuit of o POSL ragaant for gublic donuments.

1. On May 17, 3007, NYC-DCAS lsued & Notios of Awerd for luvitation 4o Bid
® AMBRCARS PRODUCTS, INC. v the Loops Findieush Toohbeush for the time
o of Augnst 30, 2007 Suvugh November 19, 2518 This infoumation wae withhedd fvm
FLEXSOUSH, LIC aé LOOPS FLIDIDRAUSH, LLC @4 net dissover this
s wwil My 25, 2007, whan the dossments were pesdused 49 LOOPS PLEXDRUSH,

JRAL o o sesuh of & PO, sequest fov prbiic doownenis. The POSL dosumsent praduction
julinting 0 swesd 40 AMBRCARE @ié nat instede o imssufstwer’s sulhesination fom
S1.  On May 31, 2007, the U.S. Patent & Toademask Ofios publivhed the LOOPS
TOOTNBRUSK NMOLDER Wity Patent Agplicstion Ne. 113,159 in the
Ganette s Publisation Mo, US 2006 19736 Al :

).  On Juns 6 3097, LOOPS FLEXBORAUNN, LLC ressived its SR and lnst ooder
i Losps Plavhvuh tooihrushos from the NYC-DOC fir 97632 toottbrushes. Prem
JAugeet 9, 2006 through Dums 6, 2007, LOOPS FLEXBIUSH, LAC ressived erduss freem he
$4.  On June 36, 2007, the U.S. Putemt & Trademark Offies recorded the LOOPS

BUSH tradomark in the Prineipsl Roglster a¢ Raglowasion Ne. 3,254,567,

$5.  On My 10, 3007, and wibdimownst to LOOPS FLEXBRUSH, LLC, NYC-
SAS initinted s coder with AMERCARS for 191,008 Loogs Plenbrush coumterfelt and
Singing toefhcushes pussuant 10 the conirnct awanded 06 AMBRCARE. This infoemation

witheld fom LOOPS PLEXBRUSH, LLC and LOOPS PLEXBRUSH, LLC esly
| wod Gis information Ror the fiest thme ac & vesult of & POIL. documemnt roquest Ayen
26 JIVO-DCAS which wess produced Pebruary 21, 2008. The edur by NYC-DCAS was ploied
oa OB Vetirs e contmet dute of Avgunt 30, 2007 AMERCARS shipped 182,904 of s

K5, Sou. - Pustiy Mavsioven bow Sl

S BELIET AND DAMADES - 1| L SLASELING « 8 fous LML - R
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wd indinglag wethbvashes to NYC-DOC on Desamiher 12, 2007 and 9,304 of i
k and fnbinglag wolbewhes to9 NYC-DOC en PFebvusry 5, 2000, pususnt %o
Jinse evtem rebumsad by NYC-DOC 0 AMBRCARE Sesod on e Joly 16, 2007 purchass |
Bir. The sessen r the Sulay in the NYC-DOC selossing s July 10, 2007 puschase coder has
‘ Sem LOOPS PLEXBRUSH, LLC.
54.  Ou Juiy 29, 3007, LOOPS FLEXBRUSH, LLC dhssvered for the oot time thet
B bviimiion t0 Bid for he Losps Piasbvwsh wes sousded 9 AMEBRCARE. LOOPS
M8 L1C inammed this information enly whes Sssumants were produced i LOOPS
i, LLC os 6 sooulk of s POIL soguent for publie dosuments. The POIL decument
siion indienting the swend to AMERCARE did nol inshude 8 sesufosturer’s sulhoricetion
» LOOPS PLEXBRAIN, LLC.
$7.  On Augant 13, 3007, KAYSER taveled 0o Now Yask Clty en behalf of LOOPS
_ ), LLC 10 mest with sepressnintives of NYC-DCAS and soview documents snd
% be profuced purusat to addisionst PO sequests for publle secends by LOOPS
BOARH, LIC. KAYSER wie shown fowr () wothbeush semphss submiisiod by
, B in suppest of Shelr winning Invitstion 1o Bid. The fowr (6) wolkboush semples
o identicel (which the Davitatien 0 Bid requived) 0 e Loape Plenbrush ioothbrashis.
RAYIER infhcmed sepressatatives of NYC-DCAS St LOOPS PLEXBRUSH, LLC was e
pole sousse of e wndemushed and petent pending Loops Pioboush toothbeushos and that
DOPS PLEXBRUSH, LLC had not suthorined snyens 0 manufiutuse the pooduces, inciuding
it ot fimited 00, AMERCARS.
5. On September 4, 3007, LOOPS LLC filed Loaps Tvads Duoss Tradumerts with
S0 tAS Potnt & Trademark Ofice. The masks sefoeved to snd identified the nonfunciionsl
 image, design and appessance of the Loops Flenbrush Asnible hundie wothbrsh product
tnw‘*ﬂhmw*dqﬂm&o
| wes assigned Smisl No. 77271421 for hat mark for Gisoe symmetviosl dot patiiom

Y FOR PATEMY DRBIGEMENT, CTUTTIN

. ' .. Sastumn Lo SMess
- DET; AP AR OOBIPIETIVION; PRAVD; 2000 Gue Sunaaturiumn + 106 S Svees - Suils Vo -
WS RELEF AMD DAMADES - 12 T SI0SILI000 Nl fves SIEA00.I00 « an
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I duplesed on the toetiivarh. Tho sesond spplisstion wes assigned Sesial Me. 77271404
i et minskk for e dusign of e Swoo-dhmansionat ovensll eppeamanss of & toethboush. The
s appiicasions for e tnde drens Wndemarks wese fiout publishiod on March 4, 3004, in fhe
Bilioiel Goovtte of the U.S. Petent & Trodomark Offios.

2.  On Sepumbe 37, 3007, snd wheinewan © LO0PS PLEGBRASN, LLC,
phaoed en adfidensl ovder wih AMBRCARE fr 34,900 Losgs Pinidbouch
it and indinging toetihrushes pussnsnt 1o the sontvast swanied 0 AMERCARS. This
onlly dlsvovered s infummuiion for the fisst e 08 & senukt of & POR. Goowment Joquest e
WCDCAS whish wase poodused Pebvuery 31, 3008,

. On Nowmber 17, 2007, LOOPS LLC md LOOPS FLEXBALSH, LLC
wenslly swrved NIROAING with LOOPS LLC's Ukitiy Palens agplicution fhr o Saxible
il tsairuch 10 e US. Potenst & Teademack Office, Agptisation No. 19900232, eied

AJSN AND MEYIIODS OF MAKENG AMD USBIO SAMEL"

6.  On Desumber 12, 2007, AMBRCARS shipped 185,306 of its countertolt snd
 wooiiirushes 4o e NYC-DOC pussusnt 1o the July 38, 2007 parchose svder. Thic
Siliamation wes witheid fues LOOPS PLEXBRUSH, LLC sad LOOPS PLEXBRUSH, L1C
aully Siosevered this infbemanion for the fiost timne ¢ & resuht of 3 POIL document soquent from
2. On Pebouwry 5, 2008, AMERCARE shipped 5,900 of its coumterthit and
toethrashes 10 the NYC-DOC pussusat 0 the July 19, 2007 pusshase onder. This
was witkhld Som LOOPS PLEXBRUSH, LLC sndé LOOPS FLEXRSANS, LLC
this infosmation for the fisst ane 88 & seeult of 8 POIL document roquest Saen

A0, Sus, « St Sovsinsnse b Sl
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@ On Peasry 13, 3008, B US. Potet & Tredemad Offios ssonded (e
FLEXISLE TOOVWORASH MOLDER tndumask in e Principsl Regiower (e
Me. 3,383,996
4. On Pebouary 36, 3000, e US. Putont & Tonbuomak Offfes gromted LOCPS
BAC"S Uity Putont spplinstion for & funible handls teoliioush, Agplioation Mo. V930532,
S06d “POOTIRRESN AND METNODS OF MAKING AMD UBING SAME." The USS.
& Tootomeck OfSoe insusd Unitod Sates Pusest Mo, 7,330,306 Ar Tootboush and
of iaking ané Using Same (uersinafier 206 Putent)
. umqmuumawmwh
65,  On Masch 4 3008, the US. Patent & Trotwmak Ofibes publishod the o
Trads Dress Tradumark Agplications for Tradomesk Sulsl Nos. 73371405 s
21 Sor the masks “Loags Plonbrush Tade Doss” and “Looge Plehoush Reliof Patiorn
Duser” respostively in the Oliiciel Ganetie. |
67.  OnMay 6, 3008, e U.S. Patent & Tvadomark Office ressrded the DESIONED
POR PRISON SAFETY wabark in the Supglomental Ragister as Raglstration No. 3,434,838,
6.  On May 20, 3008, the US. Putent & Trademark Oflice sevorded the LOOPS
PLAOCERUSH Trade Dross Tvedemark for the thres syumetvionl ot pattern reliads depicted on
mww&mmuwmuwmm
.  On May 20, 3008, the U.S. Petent & Teadomurk Office secorded e LOOIS
M Trade Dress Tosdomark for the design sonsioting of s Suee Simensional eversh
japoasnnce of o twetboush for Surtel Me. 77371405 in the Peinslpsd Ragioter 0 Reglowation
s 3,540.904. |
7.  Ou Juas 8, 2008, LOOPS LLC and LOORS PLAXBIUSH, LLC passonlly
JMIPREY R. HIMMING of AMEBRCARE with LOOPS LLC Usility Patemt Fo. US
52 sesceded by he US. Pasent & Trademask Offies on February 26, 2008 foe the

T POR PATINT BINRMGIMINT; .__._.__..wua_____._...

e “W* .. tne. - Rl Stesuess bow Sfons

N AR CUMPETITION; FRAUD:; 000G Gumaien M- B S0 Srves- Savnle A,
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80098 Pushowh “TOOTHBRUSH AND METIODS OF MAKING SAMB." JEPPREY R.

INBERIC was slos pessanally ssrved with LOCES, LLC Trade Dows Tradomut, Savial Mo.

P41 vecesded in the Principsi Register May 30, 2008, snd the LOOPS LLC wndomisk

JOOPS PLIDEDRSH” rgisternd in e Prinsipel Regioter on Septowber 19, 2006, and the

DOPS LLC Wsiticy Putent No. US 6,571,133 B seeorded by the US. Patent & Tradeomerk

¢ F0Mor an Apeit 16, 2002 for s Pioes Looge Deatel Ploss.

' FERST CLAIM POR RELIRY

s (Patent Infvingement agaiust A Delondents of '206 Patend)

. 1. Pieinsifls realiags sad inscaparate the sllegutions of Pasmgraphe | through %0

» 8 theugh fally ont forth homin.

wl 72, On Pebwuary 36, 2008, Unitod Siutes Putent M. 7,534,206 for TOOTHBRUSH

13 J A0 METIODS OF MAKING AND USING SAME (harvimater 206 Potent) was oty and
Ry isweed to Plulnilf

”1 73, Paiuaift ic informed and belioves and bused thareen allages thes since the ineue

%4 R o 0 206 Porat, AMERCARE ds inbinged and is now latinging Cloimy 1-32 of e

13 30006 Putent by waing, efioving for sule mnd selling the AMBRCARS Toothbrush embodying fhe

6 Stovention describod aad claimed in the 206 Patent.

1L 3 The ieiingemeent wes, and continess to be, wiltiil

L 75.  Plaiatiffhas complied with 3 U.S.C. §387 in providing notice 1o AMERCARE.

" . Piointiftis entitied 40 recover demages as peovided by 35 US.C. §384 and

» ey’ focs as provided by 33 US.C. §295.

a SECOND CLANS POR RELIZF

0 (Trademark 264 Trade Dress Tradomert Infvingoment againet AN Defondants)

n 7. Pleiniiflh ro-allege snd incorpecaie the allagations of Parngraphs | theough 76

™

-

+SMARY
8. 0. < Faglis Murthren Sow Sifss
3000 Gne Qe Pes - 11 e Sama - o WA »
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tiosns, inchaling tostibvarhes, tootibrush hobdues, and drutel Ses wndor tradomerk and wads

e Gnbamusk was flost published on Osteber 4, 3006, In e Officiel Gusstie of the ULS.

7. At ol masterlel thmes heveln, Pluinilil 2ove Soon s ave angaged I the dnsip,
s, sadhoilng and sk of & vaslety of erel dygiene produsts designed for wes in

. Phalntiff fiost sidugtod snd woed the Locps Phentvash tndomarks snd wode driss

s n omnmeres on Movember 13, 3005,

00 Phistilf sdmined i syplicstion fr waduaak wgisation for “LOOPS
" on Augnst 4, 3004, to the ULS. Patent & Tradumark Offics. The spplicativa

& Dadumuk Ofies. On Septenber 19, 3006 the US. Petent & Trodemack Offles
s Cutificats of Raghttration No. 3,144,900 for e wadummk LOOPS FLEXBRUGH.
owas e segioation, which is end continnss © be in Oull foves ond offst. Plaindlf
dophyod Lospe Panbewsh TM sné thon daplayed Losgs Pienbowsh R with e
on its produote.
61.  Poahaiir subaittod is two spplisstions for ade dress Smdwnark ragioteation on
o 4, 2007 wilh the US. Putent & Teodemerk Ofiine. The applications for the wade
walomerks wess fiost published on Mesch 4, 3008, in the Oficial Gamstte of e US.
& Twdumask Offics. On May 20, 2008 the US. Patent & Twademark Offics inouisd
Beste of Reglowation Nos. 3,540,50¢ and 3,540,305 e the twe tuds dress Wademerks.
I owns the reglonution, which is and centinnss 10 be in full faee snd offect.
8. Plaintiif hes woed the irsdemurk and wade drass iadumerks contioneusly since
23, 3003 1o identily Phalesiil's toothbrushes. Ju this sonnostion, Plaintl uses s
o praduces and petinging.
3. Plaintiff has Deon engaging in e ssle of yglens peaduces, inchading but set
| 4, teolibrushen, 00 the peicon industy since 1996 Plaintll hes actively sind
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)y vameted e auls of is Aull ias of pradiosms, insbaling e tootboush, o e
84 Pieiesii's taethrushes, heve bom and sontiune 10 be amtmsively advarsiod tnd
A0 Gvagheut the Usniod Suates, insiuding the Stats of Wadbingien, vader e Sadernick
S FLEXBRUSE. By virne of sdvertising snil ssles, tagether with customer sesptubes
b ssaguition, Plointif's wedemarks snd wale dress indemahs idemtify Phuinsiils
euly, ond dlotinguich hem Som tos@hvusies manatistured and 00dd by ethirs.
) Wademarhs and wale dooss wadomurks hove Gws Doseme and are valuabie aesets
Phoiutilt, s quatity seolibrushon, and s goodwill
8. Pheinift i informed and belloves, snd thareon alingee, Ghet Defmdonts, with
wivel Snoviodge of Mubutii’s ownership of e Wndomerks snd tude donse radumerks, bos
Dots snd is solling and efining for sale the LOOPS PLEXBRUNN toohibrush 10 the Now Yok
£y Dopastment of Comeetions snd other comestional hollisies.
06 Phalntift is informod and belioves, and Guareen allages, et Defondants o0
o0 Pluintiéls ademarks and wade dress Wademarks My solling, end offining fur shle
How Yerk Clity Department of Cosveciions and ofhur comestionsl focilities sootbvaries
s idontical to the LOOPS FLEXBRASH toohbrash whish s protecied by Plabuid's
and ade dress ademarks without the permission or suthookty of Phabatitf and ssid
900 by Defondants is Niwly t9 conse confusion, to couss miseus snd 1 doceive consumars ¢ ¥
" qualiyy, and natwse of Dendunts’ goods.
87.  Dohmbants’ aots of wadomerk and trads drass wadomark infingoment have bom
ad with the intent %o cause confesien, o conss misiake and to desnive sonsumens o to
quaiiyy, and nstws of Defondente’ grods.
08, Poindiif has provided notios s Delndunia of thelr tndemarks and tade drves
Wilamasts by suppiyteg Defndonts with sammples of the poodusts, pachaging, sasboting snd
jgulis duoumenis which sse prominently diaphayed and mashed with pending adeavacks. I
A AND TRAGE BRI &umu—u— ‘

FRAME; 00 Pt Som 08 Pk Sonan - Sy W <
N SULADAIOUS - S Beue SILENLION - fen

¥ BB X E S IEEEEET S e v s h
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"

- Vs, cn Jeme 8, 2008, LOOIS LLC and LOOPS PLIDGEMINNL, LLC peresnally served
RIIVIEY B MIMMNG of AMERCARS wits LOOPS LLC Wiy Putent No. US 7,334,306
3308 swarded by @0 US. Pueat & Trademat Ofion ou Febwuary 36, 2008 fir the Lospe
4§ hed “TOOTHERUIN AND METHODS OF MAKING SAMS" JPFREY R
* SJIMING wes she pussenslly served with LOOPS, LLC Tvade Drass Tradvunask, Seviel Ho.
g TNARE mssrted (n o Ivinsiped Ragiotar May 30, 2008, and S LOOPS LLC wademik

3 D00 PLIXEBOUSIT mgloaumot in o Pinolpet Ragioter on Sepsomber 19, 2006, and e
JUOOPS LLC Ukitiey Pasent Mo, US 6,371,135 B1 reeended by the US. Paiont & Tradernask
Gfiee en Ageil 16, 2008 for the Fioes Loops Dented Phoss.

0. By mosen of Defndonts’ sots alieged huvsin, Painthll has amd will sufier
flamage to s business, seputetion, and produill end the Jess of salen and poafits Pluimifl weuld
fvs made bt Sor Defmdants® acts.

90 Defindonts continns % de the asis somplained of hoveln, snd uniess resisined
sl ewjoinnd, wili oontinss 10 do 50, sll 5 G PiaindiPs ievpasble damage. B would be
Williouk to asseriain the amount of componsetion which eould alioed Plolntidf sdoquats sellef
v saeh contivming scts, and & mumdlighieity of juficiel prussedings would be requirgd.
" vemedy ot lnw is a0t adogunte to compansate i (b injusies iwestened.

THIRD CLANM POR RELIRY
(Visloifon of the Lanham Act againet AN Defendants)

91.  Piaintifh ro-aliegs and incepesats the sllagations of Purageaphs | theough 90
heve oo hough fully ot fosth hevein.

3.  Defndunts heve coused Loops Pavbeush Toothvushes to anter inie interstote
with seproseatations Gt the produsts sousse i AMERCARS. Buch dusignation of
s Giee and is Miely o couse confusion, o cone mistulee sad 1o deosive s o e
counsetion or ansvclation of defombant with Phalntiff as t» the evigin, spensecehip, o
) of such Loops Pintoush Toathhrushes by Plekntfl. Thess asts ere in vislation of 13

-

EERAEEERESREERS TN

A8, ag. - Soutlls Slurdivrest Low Biless
S0 Rannthon Msmn - P00 S et~ Sunln A -
Nt NAASLIN00 < N Soun BITSHLTING - P -w—.::

i n2n
to Reinstate
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" CTRAAIC. 1125 bu that Deftndants 00s pubning andor passing off which is rovagained as ¢ e
'8 Minigution of evigla wder sustion €3ia) of e Lankam Ast. |
: #3.  Pialetiff hus b hasmod, ameng othar wap, in et its toothbonshes wive
ol in it Dofindents’ sots tuve altewed Doftndents 40 snisly sunp the abvertising nd
value et would etherwise go to Phaintill. Dy procenting evstomness with ¢ somple
 Oaleis pondust, repoaseniod 1o e Phlniils produst or oqued, sad cither el or
Niielly sopresnaiing it Ghoy ave he sutherisation 00 ooll or ofier e sabe the produer,
iintents Save minepoessatod B srighn of Pialitl's pundut, 00 well as the arigin of e
" g peeten, reavking in e to Phubdl.
el 9 P e damaged st will contines 10 be damaged by divemica of
" , injury to s businses, seputstion snd geodwill, sefused susscistion of Feintiff's
b wade duows Wodemarks wih s toslbunhos, sod e Alse asseclatien (of
s with Plaknddl's govds and business. Phabsidl is cusiied ts ol ovaiiehls setiof wnder
5 NE.LC. §1117, inciuding but net Newliod 4, domeges, onotl, Weble dameges, imtesnet,
, for comestive sdvastising, and en sosounting end dlageegament of Defenduns’
N, stesoling o preel.
95. I oot enjoined by S Cowt, Doladants’ sots will comiinue ® mishind
1 Roumenrs, and custions %0 confuse end mished consumers o 40 the crigin of Painidl's
v and o0 1o e origin and suthoricstion of he toe@bvuarhes actually sodd by

POURTH CLAIM POR NELIRY
(Vatalv Competitien nnder the Washingien Coasumer Protestien Ast
againet Al Debondasts)
9.  Plaistiéh soaliage and insecperste the oliegations of Pemgeaghs | theeugh 93
o8 Gough Rlly oot Sovth harvin.

i “m mummu— |
3 SRPAIR CUDIDETIFION; FRALD:; N0 Gne Spraies S T8 S Do - sy A+ |
“ AVD BAMATES - ¥ Nt LA - W fove SIPI0ETINN « Pan
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B ROW S 100000 prevites Gt weiir oo of compeion and il o0

S NOW § 19.06.000 s such visiutions rmelichle Shovagh vl asti.
4] M Dimius WEOY NBOMNG, JEFASY R NEMMIN, HAL
. g JIUSTIAL, sné FHOBNIX TRADRIG INC. dhs AMBRCARS PRODUCTS are enguped

é ' a:*hh“dq“«mmwmﬂ

or commenes in the Siate of Waskingen.

_ 9.  Decense of Dolandents’ astions, mors pestiouinsly dessvibed heveln, insbeding

st 00t Sinited 0, polning andior passing off Piokniif's goode withow! suihocication and Alos
of evigin, Mainthif hes boun damaged in iis Suginess o7 propesty in an amount 4/ be

st wial.

M0, Defmdants’ sonduct kmpasts the gublis lntasest.

161. Pheinill is emitied o secover soots of sult snd vessumeble sttomay’s faes o

Defontunts’ wniowisl conbuct.

e, muumawmuumwm'
o oo entiried ¢ truble damages within he limbis of RCW § 19.96.090.

105, Piekaiff is Awther ontifiel o an injunctien enjolning Defendents WY

| 3, JRFPREY R. MEMMBNG, BAL NDUSTRIAL, and PHOBMEX TRADING RIC.

e AMERCARS PRODUCTS Som commbning sk fusther acis in visistion of RCW §

FIFTH CLANM POR RELIEF
mm-&wmm
against A% Delmndents)
104, Plahidh soallags snd insesporte the allagations of Pasagraphe | thesugh 103
a8 Shongh fully 00t ootk hevein.
105. By commining G sbove desnibed aots, insbuling but net Neited o, pebuleg
mnm.&mmumma% |

m‘mmmm

s UHPAIR QUMPENTION: FRAVD; 000G Sasumatendts- 108 Ao By~ Sty W -
BCTIVE RELIEF AMD DAMADES - 38 W SLIDEINND - BB Pone IPREDEING « Pon
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s WINDY HEMMRNO, JEPFREY R. NEMMING, AL DIDUSTRIAL, ed
JEMEX TRADRNG INC. b AMBRCARS PRODUCTS huve violsted the sommen low of
3 r oompetition.
¢ WK Pieiniff is emtitiod 0 ol sellel ovallble pusmmt to sech somumen huw,
s | but et lomited %o, on injunotion restmining Defundunte fom impliedty or
't iy sapuesenting the antuss, quality, snd charsctaristios of s ewe products or thoss of
g it or fively swing e wigin of Phoisifh’ prvducts sndior thuir suthosionion Sem
g -
’
»

45 conssming e Plowilil's products.
SIXTH CLANM POR RELIEY
(Praud agaiust Defindents Wendy Bemming snd Phosnis Trading Ine.
@ha Amorcars Products, Ine. )
109, Pheiouif¥ vo-aliages and incesparstes G allagations of Paragraphe | theough 106
5 thaugh Aty 20t fovth hovole.
WS On Jamary 13, 2006, Defbndont WENDY MEMBMING roprosonted ot she
swwed AMERCARE PRODUCTS, DNC. snd provided producs o comectionsl Roitivies.
B seguested grice quetations for prodects sodd by LOOPS LLC, nemely Floss Loops
Dentel Fioss, US. Patent No. 6,371,133 Bi which she represenied was for one of
o CANE's customers. HEMMING oloe requesied somples of ol products sodd by
FPuintifh bs ot 0 her stiention st AMBRCARE's Woodlavills, Washington sddsens,
Ssiuiing the Pioss Loops Sadvty Dantsl Floss sné Losps Plaxbeurh toeibonshes. On Janwary ‘
JA3, 2006, & B requent of IIRMMENG, KAYSER shipped samples of ot produsts sold by i
Pedntifls inchading Floss Losps Safsty Dentel Floas sné Losps Pucheadh Tootbrashes in both 1
197 and 429 sloss.
100. On Jenuary 26, 2006, HEMMENO contected Pluintifs to cedor Floss Locps
y Dowinl Pioes e AMBRCARE. Feom Junuery 36, 2006 Gwough January 23, 2007,
3 endersd on six (6} ooparses eveashens Floss Loogs Sulsty Dennl Floss. Witk each

1o % POR PATENT SEFRBIORMENT; .
¥ “' "' SARK AMD TRADS BINS . mmwm
B BELIBF AMD BAMACRS - 31 T W an PREOLIVY - Fon W

at“ *YSEIESECEZ8 o .

B § v
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N0 of Flass Loage prudust, Phinddh provided fustory paskaging Wboied “US. Paseet N
73,458 B4, Othor Putonts Ponding.” Ao, with cach onder of Fhess Loogs prodact shipged
;mumwummmmmma |
pips Phasboush soedibonshes.
| 110 On Jonuwy 23, 2007, MEMMING conteced Phalasiis 1@ place what temed oot
§90 00 AMERCARE's last andor for Ploss Loops Sufury Dentel Plass. REMMING sepoesonied
o0 s 0 soiing bods e Pieos Losgs Subity Detet Ploss snd Loops Fibeysh
toutbvuher. MEMMBNO geested that Phaintifh give AMBRCARS sny and off conacts
Phisif hod e the sale of hese products % allow AMBRCARE 0 menngs these conteals
Wi Phisifhs supplying the povduct 0 AMERCARE. On bebalf of Pleissith, KAYSER
ol FIMRINNG s requent.
i 111, Oun Jemsary 26, 2007, Pheintills parvonnily dolivered what wrned owt to be e
Jiat ondor of Piacs Loags Safety Dol Ploss 10 Asassvars. IEMMEING seked for additionel
pios of Loogs Piahwndes in 3° snd 435" siow and Plenible Tostbeush Hobiues.
{ ’ﬁwummummmn
2 sy and ot contvects LOOPS LLC and LOOPS FLEXBRUSH, LLC had for ihe
xumnmmnmmmmmmm
S PLEXSRIIN, LLC supplying the product 1o AMBRCARE. MIMEMING apecificitly
fet LOOPS PLEXBRUSH, LLC give AMERCARE e New Yock Clty contraicis
80r oo onle of o Loops Pacbeushes. KAYSER, o behaif of LOOPS FLEXBRUSH, LLC
s vefnond DERMMING's roquent.
1. HEMOMINGO's wpreewnistions concaming Whe neod for samples of Lodps
JPbonsh wotheuhes wese filos, 05 S0 true sessen for the noed for samplos of Lodge
Pladvoth tothbvvshes wos IEMMING's intont 10 menufactars coumtorioit W0othbewshes in
Ons 1o uniiisly cempete with Plainsith.

- {RStaan rou revmes swrmeomency «
- FTRSNIAARE AND TRANE S0 [ A — g
ETIVE RELIADP AND DAMADES - 22 Wk SELIDAINN - Wl oue $TAD0INS - fam
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113. Dedmdssis made hese speesmintions knowing oy wers filse and with the

® induss Piuintlih to peovide samples of he Losps Piuboush tostibvushes wnder ihe

thot NENESENNG intended to coter the produst v somds to corvestionsl Rellitiee

saenner 98 he hnd andesed s Fiass Losps Sebiiy Dentel Plase e Phainiith.

! | 164,  Phinifh Sutbmennlly volied on e spressatations of Defindants by agresieg
gty end Gun scteslly spplying Loaps Plonbrush teetibush samples o Defondanis on

mi soomions. Dobinduis Sssafier souniorfited G Lospe Pindboush tostiboush by

and B lparting inte e Usoed Suates Som Chins soumterbst and indinging

’ Nodrak teedbmsbes.

" 115. Az o vl of Defondents’ faniuient regrossntations, Plainiifh heve bem

" i on amount sulijost 4o proed.

f“ 136.  The mimepsssentations by Definbanis weve metiveted and practiosd Grongh

malios snd epprescion with the insent 0o bamm Plalatih in thelr business apesations.

g DEMAND POR JURY TRIAL

Lad 117, Painifh damend tsisl by jury on afl omess of actlen.

“‘ PRAYER FOR RELIRY

;  WHERSPORS, Phisih LOOPS LLC sad LOOPS FLEXBRUSH, LLC pray e

"

M

»

»

»

»

L SDUSTRIL, sad PHOSNIX TRADING INC. dba AMERCARE PRODUCTS as hllows:

I That Doftndunts be roquiced 1o mubs o sosoumiing snd pay ofl dumages basod
" iningument of Phabntifs® patents; |

2 Ferdumages pussuant 10 35 U.S.C. {304 and reasneble sttorney’s foes pursuent

A3 USLC. §20%;

3. Fercompemsstary and apecial dumagss svbjest o preet, i

4 That s Count gunt proliminery wné ponmenest (njunciions

WROY NIROENG, JEFFREY L NIMMNO, BAL BOW -

N, Sn. « Pl Shuniorass br Gliase

VIVE RELIEY AND BAAAES - 13 um-umm-s&?«:
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SAAEERRENILY ;

X TRADING BIC. dhe AMERCARS PRODUCTS, snd thelr agaets, sorvents,
Sennioosss, sdvartsing, mashering, wing, sefiing, o offing fr sals Loaps Phesbowsh
s endlor thelv aguals smbodying e “206 potnt huctuiing, dut not leited s, the 3"
— ”muawmwwwu“umu
" mmmwamummmwum
jabuistmtive Servioss pravwant 4o Motics of Awand Sor laoviasien 1 DS #700708 and 10 etlher |
Suiiities and aon-enwesticnst corsumens;
$. Thst Dofnfonts ¢ ovdred %0 sumender for dostrustion sll peodudie,
piveioumsnts, madheting matesiels, and ofher matwinls consthuiing o fies designation of
6 Tht Delmiante b¢ crdeved 4o suvender Sor dostrwstion sl poodudts,
maskoting metoslals, and othor materksls consawming cov related 10 Loaps
A That Dofondunts be ordered 0 poy Plabntill the Deftndents’ peofits and e
damages suilthred by Pialasdll as & sooult of Defhndunts’ atts snd thet, whese sulheciaed
b towe, such dasnages o Webied Socause of the wiltlel acte desseibed hoveln in dissugard jof
D’ sighes;
§.  Thet Defmdonts be compelied to pay Piaintifh’ sttorneys foos snd sosts of sulk,
by bow; and
L Por sush ather sulief 00 the Ooust desms praper.

A ':nma ' mmm&um;&n-mm
FRAND; e SonunionBuee- 10 00e Saesk
B ABLIEE AMD BASSADES - 3¢ . LIS - uuwm
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1) , CERTIFICATE OF MAILING AND SERVICE

1 hereby certify that on January 27, 2010, the foregoing DECLARATION OF RICK

A BEIL IN SUPPORT OF MOTION TO REINSTATE AND PROCEED WITH CANCELLATION
?R@GEEDING and the included EXHIBITS 1" and ""2"" were mailed to:

Linda Skoro, Interlocutory Attorney

United States Trademark Trial and Appeal Board
Commissioner for Trademarks

P.O. Box 1451

Alexandria, VA 22313-1451.

N S v A WD

-

I further certify that a true and correct copy of the foregoing DECLARATION OF RICK

9 - “KLINGBEIL IN SUPPORT OF MOTION TO REINSTATE AND PROCEED WITH CANCELLATION
10 PRO@EED]NG and the included EXHIBITS "1" and "2"were served on the following attorpeys,
u known to me to be counsel of record for Loops, Inc., by first class United States Mail, and by email to

12 addmssesshown below:

13 ~ William R Kiendl Robert Mark Steele
14| -  LEESMART HERRON + STEELE
701 PIKE ST, STE 1800 350 10TH AVE STE 880
151 'ONE CONVENTION PL. SAN DIEGO, CA 92101
_‘ SEATTLE, WA 98101-3929 rsteele@herronsteele.com
16 wrk@leesmart.com
1 Kari Moyer-Henry
171 Timothy W. Fitzwilliam
‘ ~ LEWIS KOHN & FITZWILLIAM LLP
13 210935 Vista Sorrento Parkway, Suite 370
a San Diego, CA 92130
19| thitzwilliam@lewiskohn.com
20 kmoyerhenry@lewiskohn.com
51 | PATED: January 27, 2010. INGBEIL;
22 )
23 Rick Klingbeil, OSB #933326
of Attorneys for Petitioner
24
25 ¢ 3 - DECLARATION OF RICK KLINGBEIL IN SUPPORT OF MOTION TO REINSTATE AND

D WITH CANCELLATION PROCEEDING

RICK KLINGBEIL, PC
520 SW Sixth Avenue
Suite 950

Portland OR 97204

Ph: 503.473.8565

Fx: 503-546-0598

email: rick@kingbeildawcom




